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Dear Brian
FIRE (SCOTLAND) ACT 2005

ADDITIONAL FUNCTIONS ORDER

Thank you for your letter of 18 May in which you seek clarification about the timing and content of an Additional Functions Order under the Fire (Scotland) Act 2005.

As you know the Fire (Scotland) Act 2005 which was passed by the Scottish Parliament on 23 February, received Royal Assent on 1 April 2005.  The convention is that the earliest any of the provisions in the Act could come into force is two months after that date i.e. 1 June 2005.

During the parliamentary process we identified that there were a number of issues we were unable to legislate for in our Act because they were “reserved” to Westminster.  For example unlike the equivalent English and Welsh legislation our Act does not currently include a power to act at sea beyond territorial waters nor does our Act include either the Health and Safety Executive or the fire service maintained by the MOD as enforcing authorities for the fire safety provisions.  We are therefore working closely with colleagues in the relevant Whitehall departments to address these and a number of other similar issues.  You may be aware that we have already moved responsibility for fire safety on construction sites and special premises to the Scottish Parliament through a Section 30 Order under the Scotland Act 1998.  

We are keen to address these reserved issues before we commence the main provisions in the Fire (Scotland) Act.  The timing of this resolution is still subject to confirmation but it is our intention to commence Parts 1, 2, 4 and 5 of the Act as soon as these issues are addressed which I hope we can achieve by the end of July.

It has always been our intention to have our section 11 Additional Functions Order and section 16 Charging Order come into force at the same time as we commence the main provisions of the Act.  We have already made a Commencement Order which commenced the relevant sections in the Act to enable us to achieve this.

Our consultation exercises in relation to both the Additional Functions Order and the Charging Order were completed earlier this year and an analysis of the responses have been published on the Scottish Executive website http://www.scotland.gov.uk/Publications/2005/04/0791926/19279 and http://www.scotland.gov.uk/Publications/2005/04/0792221/22222 .

The responses to the Additional Functions Order were largely positive and subject to some minor amendments will be as proposed in the consultation paper.  The Order when it is laid will place a duty on fire and rescue authorities to be prepared for and to respond to chemical, biological, radiological and nuclear incidents, search and rescue incidents, serious flooding and serious transport incidents.  We are confident that by including these 4 generic functions that their descriptions will cover the sorts of incidents already attended by fire and rescue authorities and which the consultation process confirmed respondents felt they should have a statutory duty to attend.

You specifically mention firefighting at sea.  The duties and powers to respond to firefighting incidents are contained in the Act and will not form part of the Additional Functions Order as section 11(2) of the Act specifically excludes fire or road traffic accident emergencies from the Order.  A fire and rescue authorities’ duty in relation to firefighting, extends to the low water mark of their area,  thereafter they have a power to respond outwith their area which would include at sea to the territorial limits.  Again, this balance of duties and powers is intended to place on a statutory footing those functions which were already being undertaken by all fire and rescue authorities whilst giving flexible powers to the authorities to respond through their Integrated Risk Management Plan to other identified needs of their local communities.   
I hope this information is of some help to you.   I will let you know the timing of our initial commencement provisions and Additional Functions Order as soon as they are confirmed.

Yours sincerely
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IAN A SNEDDEN
Head of Division
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